
could declare' this surplus and 5611 It if the CommIssioner

wished to sell it. But even assuming those procedures were

followed and the estimated value has been placed on It by the

Commissioner as required by the regulations, which it was not,

wo just don't. tlave the proper process.

Clearly somewhere In the RFP there Is re'erence to salvage

\lalue, that is an even more obtuse reference In this sense.

Salvage under the Stahl definition It says that there is no

easonable prospect for use of the equIpment. Well, of course,

lO ,..ya know there is a very reasonable prospecl for ,Jse of Ihe

j t equipment under both proposals.

II Under ENA, ;t Is so reasonable that they are willing to

o ,)ffer $7.~1 miliion 10 buy that salvaged equipment and use

14: for 18 monttis while It Is biJllng the State to provide the

i~ service ttHough that system, which the S1ate already owns

16 l'hls is fJ. blatant violation of s1ate law It was s~JbJect or

n could subjecl the state employees to disciplinary acHon, clvll

18 action 01' Cl"lminal action depending on the degree Qf

19 culpability with which they have trealed Ihe slale law, and

!,(} ';hat may btl the main reason why i~ Is not In the State's best

,I:J inleles1 to li'~ this stay.

~,) somebody goes and signs 1hat s1atute, under that

.1:', contract WEI have just broken the law, you have made an

2.:1 agreement ~o sel! something that you can't back thal agreement

up Maybf,1 lhe Court will Intervene and declare lha1 the act

tested; no dual ISDN lines was ell<lr tested. Yet, that would

Serve according to ENA 471 schools.

So we show you a test status and, think, that Is Ihe

reaso" why the failure of ENA to test that equipment

Irrespective of whet somebody might have done on the spot

Which, of course, IS an unaJlQlNable change of an RFP

I'equirement because it wasn'1 In writing as reqUired by the

Stale'. rules and the RFP Irrespective of that, you are

looking at the possibility of signing a contract with somebody

10 \tvho (;ouldn't prove after having hours and hours and days and

II days to gel ready thai they could make a connection that they

11 are !lolng to tell you that they are going to connect over 400

IJ schools with.

(01 Finally, with respect to the legal stalus of ENA. A. lot 01

15 thosr.:l Issues art! simply unknowable to the general public We

16 had 'nformatlon and I personally had talked 10 somebody Who

11 gaVEl me reason to believe that 1here may never have been \\NO

18 LSC members to start, which means there was never an LSC tinder

19 lhe law If there were. 'here were Irregularities and

20 rnlsl'epresentations made 10 the 8ta1e.

i 1 On that poin1. given that we are not in a court of law a.nd

U. we don't have subpoena power, all we can do is ask and plead

1J with this Stale 10 perform its due diligence Is not enough

H to !:,imply say our SecletRIY of State has 81 certificate,

?i therefore, everything is okay.

H Z3
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II MS. SHRAGO: CommiSSioner Haw,lns, ",'ay I say "

Il lew Ihlngs?

IJ COMMISSIONER HAWKJNS: Yes, In a minute.

14 would like to malle a comment before we do thaI. I'm going to

IS give you ample lime to respond because , think e number ",

16 these are directly protesl Issue related and I think you should

n t'Je able to respond t,:) those, but go ahead.

1& MS. SHRAGO: Well, I guess my tlrst question "

19 I'm not clear In terms of the request for the lifting of the

W stay, what It Is that ISIS Is requesting. Are you requesting

21 that the prolest be heard or are you requesting that the state

Z2 property Issua be resolved? I think the Commissioner very

23 clearly stated thaI we tlave a very clear time frame and thaI

lot thaI 15 OUl' substantia! issue. So In relation 10 that trne

!..S 1rarne, which is the E·rate lime frame, and I don't '-hlnk i1 !s

The banking Institutions aren't going to do that when they

Ic,ok at this entity to determine whether they are going to make

a loan; the State certainly shouldn't do that. ENA has oHered

to provide 1hat material, let's see It. We are going to make

.sure that the State does not get into a situation where

ul1imately ConnecTEN and the children of Tennessee aro harmed

t>ecause we rushed to get something done and We disregard some

~tery substantial problems under s1ate law and under federal

d.W. Thank you. If you have any questions. I would be glad tD

1.0 Elrlswer them.

was Ultra Vires and II doesn't have to be sold and therefore

there Is no violation of the stale law. But that sure Is a big

mess 10 ,get Into When we could cure that rlgh1 now or It could

have been cured or shOUld have been cured If the RFS was

properly drafted. Maybe it was, but the response was clearly 8

response tha1 would requIre the viola110n of stale law to sell

lhe system to ENA.

Finally, we have two other Issues. We had the test

equipment failure Issue The only Issue we have to say about

10 that, and this l$ not to get Into the protest area; It Is

1,/ simply tM Stale contemplates olgnlng a contract with the party

lhattailed to lasl the equipmen1 and solutions thai would

serve' more than half at all of 1he schools 10 be served by this

J.'Ii proglarn

I; We have a little chart thai we Included, It Is the next to

I', the last document, right before the FCC Application. That

n chal1: was modified by us, but It was created by ENA before the

JS. testing and it shows several types of circuits and over In the

19 right-hand column we added the number of schools tha1 ENA

w proposed that would be served by each type of circuit.

JI You need to know that a single ISDN line end a dual ISDN

L~ Hne afe not lusl a matter of plugging In another line and

gotLng two There is a lot more work rnvolved and there Is

>~ ditferenl equlpment involved. It is 8 differenl

!.~. solullon. is what the engineers like 10 say That was never

I
I
I
!
I
\

I
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,he record' ao whal the E·rata time 10, everything has to be

"ehvered ,n Washington, not postma/ked, but delivered In

Washington April 15th, ThaI Is the absolute last day you can

'de anything and it has to be flied by the close 01 business

fhe

COMMISSIONER HAWKINS: For the current year of

!!.mdlng'1

MS. SHAAGO: For the current year funding, yes,

i" MR NEY: Actually, I be!;ev" ,t Is April 14th

if a! mldnlqht.

, , MS, SHAAGO: It has baen revised and that sort

IJ o~ mlng

'4 MR. NEY: May I respond? I request, very simply

IS IMI the slay nol be lifted, we oppose, It Is not our request,

hi Hi 'he Commissioner's request, and we oppose the request to

,F itt Ihe S1J:lY. The reason that protest Issues come Into play

Uj s because the Commissioner has articulated an interest to the

b9 slay_ We have to ask: the committee 10 balance all of these

ZO other factors and Interests to determine ultimately what IS In

,;:1 Ihe 'Dast of ihe State.

1. COMMISSIONER HAWKINS: Given the extremely tight

1.;, time line for this whole process from Its birth to now, at the

l'r polnl that we are at right now In the 75 dey window, up to

April 14. in lifting the stay we look et what Is the harm that

2S
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car, come 10 the State financially by not lifting the slay and

are there options that we can work through tn this process or

il6strlctlons that we can put In this contract, but still work

within {!tat l.ime trama.

MA- NEY: I Ihlnk there are some opllons, Mr.

Ch"lrman, One of Ihe options Is that we first expedite the

protest process. We now xnow that the Commission denied the

protest find the neX1 step would be tOl us 1.0 request the four

of you '0 meet 8galn.

10 COMMISSIONER HAWKINS: That Is a ten day window

II on Iha' and that puts us at April 131h

t2 MR. NEY: That Is assuming that we exercise 10

II do that 'an day window. "wa asked right now, we could maybe

}of here agaIn 'cmorrow if you wanted to work on the weekend or on

I~ Monday at the latest.

16 COMMiSSIONER HAWKINS; That would mean , would

17 hS\J6 to canco! my tee time In the morning.

18 MR. NEY: You may not have any choice with this

19 lIV6at~;ef, 50 we can do that. In addition. with ,egard to the

2Q FCC tiling, we have asked for expedited review by 1he FCC.

2] IS nol the Intent of anybody to try 10 slow this down and have

21, the Stale fall out ot line. W~h respecI '0 Its flrsl priority

!J fundln9, nevertheless, it Is Imperatlve to ~he State and we

t.4 thInK ',hal tne State ought to be concerned a'Jout doing thIs

ZS properly and doIng it legally

BRIGGS & ASSOCIATES 252-8232

I don't see how under the circumstances there could 00 a

contract provision thet would alter the fundamental prlclng

structure that ENA proposed thaI could somehow skirt the Issue

of the Illegality of the proposed sale of state property.

would modify the contract so greatly, ~ would have fo go back

101 rebid,

COMMISSIONER HAWKINS: But af this point we he,va

listened to all of your points and, I think, thai Is why ENA

has al10meys and I would like to hear Irom them.

10 MS. COTIRELL: HI, I'm Patsy Cottrell with the

II law firm of Wyett, Tarranl & Combs; I'm representing ENA. This

II Is DICk Lodge with Bass, Berry & Sims. I'm going to try 10

13 respond dlrecUy to some of Mr. Ney's comments as _II as to go

14 \0 what I Ihlnk was a logical presentation of the Issues.

15 Essantlally, 1\ you do nol 11ft Ihis stay, tha S1ale of

16 Tennessee and school children of the State of Tennessee very

l" well, very likely, could lose their opportunity for this E·rale

IS tunding: It Is a very tight windOW. Ali slates or schools or

19 school districts are going to be applying.

];U The S1ate -of Tennessee needs to get lts signed contract

21 you have 10 have a signed contract, binding 10 the FCC along

n with the application forms that are required to be filed that

2] establish all of s.ervlces and that sort of thing. There is a

H velY tight Window so Ihat IS really what Is In Ihe substantial

IS Inleres\ of the Stale, I Ihlnk thet Is Ihe factor that meels

27
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'he test that statutorily you are 10 apply,

Wllh rega/d to the Issue on the purchase and sale of sIal••

properly, state surplus property. First, I would point out

thaI this committee and anybody reviewing the protest efter

this commIttee cannot consider that Issue. You have tan days

to raise any Issue from when you knew or should have known

The RFP, the clarifications or answers and quesllons to Ihe RFP

as well as ENA's response to the RFP clearly, clearly, show

that the Stale contemplated seiling the entire network, asked

to tor proposals that might envision that and our proposal c1eerly

II stales we Intend to purchase all righI, title and Interest In

12 Ihe network. Therefore, at the latest ISIS knew on March 20th

B that thet was the slluatlon, So we wilt assert, certainly at

14 any protest hearing or laler that they simply cannot raise

15 lhose Issues at that point In lime; It Is beyond the time and

I.. that Is jurisdiction.

17 Secondly, however, 1 would say Ihat I am confident -- Hrsl

l~ of all, I don'l know of any reqUirements that all 01 the prior

l~' procedures would have had to have been complied with bekJre

20 the RFP went out or before the conlract Is signed. There Is no

21 proposal 10 Iransfer ownership In any of this networl< or lis

21 equipment until ,July 1. I'm confident that the State of

H Tennessee and lts officIals and Its lav.yers can flgure out hl:Jw

N to do Ihat legally belween now and July 1. If, In fact, there

:';-5 Is even a lega! issue I'm certaInly not saying !~la, lherp. is,

28
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sel\'lces

statemen\, In fact, the State of Tennessee and Ms. Shrago and

other people Involved with this projecl In the State 01

Tennessee ha"" been Intimately Involved, have been advisors 10

and consultants to the FCC, The State of Tennessee and /Is

officials' have been very responsible in trying to ensure that

they, In fact, struclured Ihls RFS and the resulting time track

'" " way thai would maximize lhe opportunities to the sludenls

In thi" slate for the E·rate tundlng.

i have no idea why Mr. Ney would think that the Slate 01

Tennessee has not talked 10 the FCC about the eligibility

issue~i What the issue comes down to, in my understanding of

Ihls, and I have read every pleca of paper thai the FCC has put

out on this Issue, but It doesn't mean my understanding reaches

anywhere near Ms, Shragos.

Whal Is going on? We the ENA has offered to sell Ihe state

schools, it is nol the State anymore, it Is the state as a

consortium of schools, services. It Is like cable W, the '\;}

schools have a plug in and ENA has the point of presence in

Ihis school, Ihe ,chool buys the services lust like you bll\'

cable TV In your house, We have proposed varying levels of

31

E·rate funding, I will presume, I will relale to where, in

lact, the school or the school system or tha slate networks IS

bUYing the equipment, that simply does not apply hare

Internel access Is very clearly an E·rate eligible

function. I will be glad to show you this, this Is llnder the

docket. This Is the eligibllily list from the FCC undal lhelr

docket tor what seNices are eligible and not ellglbie for

E·rale funding,

Inlernet aCCess Is definitely E·rata eligible; that IS what

10 is being sold and whal IS being bought. It is Just like When

II you bUy cable. The cabie company does not have 10 or does nol

12 show 10 Its ellslomers how many seNlce people 'I has doing

13 service or how many computers it has or how many computer

U lines; lhat Is really Irrelevant.

15 If the schOOl consortium is buying Internet access flam

16 ENA, all of those Issues about ISDN lines and certain kinds of

17 eqllipment and what peopie are goiog to do are totally

18 Irrelevanl. That Is not submitted through the FCC and lhat \'50

19 not what they lOOk at; it Is whether it is the In1ernet access,

20 There is an issue about bundled access to the Internet and,

'li again, that is not relevant here. We are selllng access to the

n Internel and no content based added on services and that l~i 1he

Z~ only Issue that e',rer gets Into the Internet access issue

H So that is,l:'i fact, unlike ISIS's proposal, although

;:'S frankly was clear ~rom reading the proposal, that )j appears
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12 The school, and the consortium of schools, will nat be

,!:.!, bUying ISDN lines, routers, hubs and all ot the various

24 equipment and software; they are buying a service from 'LIS The

,5 issues that ISIS has raised wilh regard to eligibility of Ihe

19

10

}l

14

15

II,

10

11

12

13

B i would like to speak briefly to the issue of the E-rate

H funding. Me. Ney said, why doesn't lhe State 01 Tennessea talk

l.~ to HIe FCC As Commissioner Walters explained In her opening

contract based an that proposal. So there is no option to

award a conlract 10 ISIS on the basis of this RFS process,

Again, the standard here. as I understand from the statute,

IS that an award of the contract without delay IS necessary to

protect substantial Interest of the State. The Commissioner

has presented and Ms Shrago has presented what those interests

are I think!t IS fairly clear It Is an opportunHy, a rare

opportunity, when which the window will close for this state

and lIs J!t1Ie children if you don't get a signed contract to

lO tile FCC ano all of the application forms and all of the

II dOGumen1afion that has to go 10 support

U I sort of think at this as like a TRO kind of hearing that

U the slanda,,' might, in tact, be lhat yOll might be concerned a

H IIltie bll aboul substantial likelihood on It'e merits In lerms

IS 01 ISIS and that would be their burden to, in fact, show that

16 they were sUbstantially likely to win on the merits of their

n protest \ 'hink that if you conSider our response to the

18 pro1esl and Ihe very thorough report {hat was submitted by the

19 Uepartmem of Education dealing With all of the Issues, that

20 ~ ·ou can leel comfortable that there is not a substantial

:u iikeit'nood that ISIS is going to succeed (In the merits of their
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1:)1j~ I"m quite 'Confident that it can all be worked out If that

I', wha, Ihe Slale wanls to do and feels that It Is In the best

But, addl1ionally, we are not even sure that the cost

dlfferent:e that they are asserting Is, In tact, there, If you

bok a1 Ihelr dariiication at their cost proposal, you will

;:'l~e clearly Hley have put one months total and a SIX months

'~)tal as I})(ddly the same figure.

Using the standard rule for when you quote unit prices as

>I\Iell as, ~he lotal Drices The unit price would gOIJern, the

nlOnHYIY price wOlJ\d govern, and their six month total, in fact,

would result in, I Ihlnk, $123 billlon total OIJer lhe Hfe of

1he conlrac1 of hours So you cannot assume that, In fact,

that (he co:;;) af H'le ENA pmposal l!i $23 million more than the

cost of thl5> proposal.

l!1 ~n {hal regard, I would submit (hat if you look at the cost

H proposal clarificatIons submitted by ISIS, you will see that

1here h '1G way Ihat the State of Tennessee could award a

~.(i

ISI8 has said today and earlier thaI a big question to be

d,nswererj "5 why ;s there being $23 million more spent for '"

;omparable services? We will submit and have put In our ~

it1SpOns.e to the protest that, in fact, the services are not

comparable We are prepared to show to you 10daYJ if you want

hI heal aboLJI it, SQme ve'Y brief examples of why tne services

I~

'iO

"
\1,
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tnat ISIS doeS' not intend to purchase the network; It will be a

slate owned network. That In and of itself greatly jeopardizes

!Iale funding The FCC has been absolutely clear about lis

,;oncerns about state owned networks beIng eligible fOl E~rate

I;undlng; thaI Is a rf'luch bIgger and definite concem

'In fact, ! think we can cite those for you. I think

Ms, Shrago mIght be beUer than I 10 cite those ior you. but

can Hnd ~hos~ provisions. It Is very clear that the FCC

became verv concerned about state owned networKs being

eligible, Stale owned networks are nol eHgible 10 receive

l.: rate fundinn ~ can find that language for you 'f that is

,'nportant

The RFP set out the cost prop<:)sal evaluation methodology to

~Kacll"y how the winning or the most points are going to be

al{ocafed and that is exactly what the stale did There Is no

~hallenge to thaI and there is no challenge 1.0 the I/alidity of

':.nal pror)osal was always envisioned that one could offer

i.o purchase the network and supply and include thaI.

The- d'Jal ISDN lines Issue frankly is, again, without merit.

rhere Ii'e clual ISDN lines operating right now In the ConnecTEN

Nerworli" There:s no issue about lnleroperBb)Jl1V for dual

iSDN lines they a.re being used right now.

MS. SHRAGO: Let me lusl support her statement.

That Is the fourth order 97-420,

MS. COTIRELL: In conclusion, I guess, we would
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comfortable relying on her expertise In the area.

With regard to essentially Ihe strong statement, ij not

threats, regarding the State officials, potential liability

under lhis and with regard to the FCC's concern about potential

state actions. AgaIn, I think that the State of Tennessee can

rely upon the ludgment and the reasoning and the care thet has

been exercised on this RFS by the stale representatives and the

Oepal1ment of Education. We are happy to answer any questions

that ~lou-aJJ mlgh1 have.

COMMISSIONER HAWKINS' Jackie, would you mind

addre,sslng frames and info around the FCC and the communication

with them and what the penalties are If we could move ahead

with • contract In light or 'n the midst of a protest? What

options do we have over the next ten days to lNOrk together 10

wor~; this out whIle we assume that the protest vvould move

ahead?

MS, SHRAGO: First of all, we have tlad

subslanliai discussions wilh the SLC, The SLC is the

administrative arm that Is implementing this program for the

FCC We have had substantial discussions with them, but our

attorney In WaShington, who Is an FCC lawyer, has had

substantlal discussions with the general counsel of the FCC \'1

regards, specific.ally, to Out situation, our award, our

contract and how we might proceed.

We had a clear understanding with ~he FCC tha.t if we can

35
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want to second first of all the great Importance to the State

and fa I.he schools In this state of not losing this E-,ate

money Secondly, that I hope you have some comfort level that

If and when the marils of Ihe protest ale decided, thaf It Is

not Ilkeiy, in tacl, that ISiS will end up succeeding.

As we said in our response essenllally the ENA proposal

meets all of the requirements. Each and every evaluator

evaluated the ENA technIcal proposal as superior, And no

challenge is made to either the evaluation model or to how the

10 eIJalualors assigned pOInts or to the valIdity of the technical

II proposal offered by ENA. So you can feel comfortable that the

11 Stale IS buying quality service that meets the AFP requirements

U Hnd provides quality service.

14 :la, essentlaliy, the g£Oval of the protest which Is, In

15 tad, hearable, excluding that Issue on surplus property. Is

16 thaI tt,e State has exercised ils Judgment and Its discretion In

17 a way that ISIS disagrees wllh, They dcm', think that ENA has

18 sflown enough financial responsibility, The people who are In

19 the Slate who are charged with deciding lhat. have decided that

20 they do it IS not as If these were the requirements, here

II P'ley are disqualified automatically because they don" meet

n them, again, il IS a judgment Issue

l]. On lhe E-ra1e funding, which Is a SIgnIficant issue, Ms.

24 '3hrago probably knom as much or mOTe about thai than anybody

lS n Ihe counlry, and I would suggest that you would be very

34
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'Ign a contract and have In It language which stili protects

the protesting party, that !he contract would be nuli and VOId

,I the protesters rights are uphetd, okay? If we sign a

contract with that stipulation In It, we can go a.head and me
'Nilh !he FCC,

MR. LEE: So you have contacted the FCC and they

have to have a signed contract; they wiU not take a. contract

I.ha' Is not signed?

MS. SHRAGO: That is correct. But 11 can have

10 'he language in It that I iust mentioned,

I' MA. LEE: Does that make the whole- process null

12 and void If that con1ract Is thrown out?

13 MS, SHRAGO: Does it make the whole contract

II null and void?

15 MR. LEE: I mean the application?

16 MS, SHRAGO: Yes,

17 MR. LEE: So that throws out Ihe application and

18 everything it the contract is made a part of that application?

19 MS, SHRAGO, Right.

20 MR. LEE: That contract has the language In II

21 that that conlract IS null and void

21 MS, SHRAGO: Uh·huh,

23 MR. LEE: .- upon the determlnal/on "' ma

20M protesters, correct?

25 MS, SHRAGO, Yes

36
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MR. LEE: Then you have an application on file

that does not have a account, an enforceable contract?

MS. SHRAGO: That's true.

MR. LEE: So does that make the application,

Itself, null and VOIO?

MS. SHRAGO: Say thaI again, please?

MR. LEE: Does that make 1he application, before

Jhe FCC. nul] and \loid?

MS. SHRAGO: Yes.

MR. LEE: So we will be al the FCC without an

application, "Ie Will not be in line?

MS. SHRAGO: That 15 correct If the protest is

upheld, you are correct

COMMISSIONER HAWKINS: And would Ihat just

Impact the clHrenl year funding -.

MS. SHRAGO: Yes.

COMMISSIONER HAWKINS: only?

MS. SHRAGO: Yes.

COMMISSiONER HAWKINS: Given that and with 1he

current priority funding tune line of Aprll 147 Then April 15

IS when the pnonly funding starts on a first corne. first

MS. SHRAGO: That's correct

COMMISSIONER liAWKINS' up until July 1?

MS. SHRAGO' That's carree'

37

BRIGGS & ASSOCIATES 252-.'1232

COMMISSIONER HAWKINS: Do you have any id"a wha1

that may mean In terms of dollars of priority funding? Let's

say the 25 million is impacted and we still gel in Ihe April 15

Window there on a first come, first serve, basis., could you

speculate any at all what that Impact might lle?

MS. SHRAGO: It IS very difficult to speculate,

Mr Hawkins rhe congress at this point has assured that there

will be two and a quarter billion dollars In funding In this

program n-H.~ mosl recent legislation that -jeems to be moving

HUc>Uqtl ,:::ongress will support thaI; there /las been a lot ot

Issues about changing and so forth.

\f that amount of financing is- in plac~, It means that

things ale sate' than they were when we looked at this a month

ago, but at thiS point no one, Including the SlC, has any

Illforrnatl~")n about Ihe amount of requests. So jf the request

ext-eed";, ~he amount of money in the fund, then there is no money

avaliable for 1998

COMMISSIONER HAWKINS, It 15 kind of like

gelti'19 1.0 the supper 1able ten minutes after the call

MS. SHRAGO: II 15 very clear and abundantly

deal' 'hal 'We get absolutely nolhing if we don'j have a signed

HI
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MR. LEE: What about

MS. SHRAGO: And we have checked out very

carefully with the general counsel of the SLC and f talked wilh

him specifically about this, they cannot accept a pro forma

contract in any way shape or form; that It is not a bindmg

SJtuation We can make a binding contract and have the means

10 get out of it and then we have a contract and they will

ace·Bpt that, but not a pro forma.

MR. LEE: But If you do that, then the

appllcalion is no good?

MS. SHRAGO: Well, the application is no good it

Ihe protest is upheld. the protest 15 not upheld, then we

have a good application As we have indicated, we thInk on the

basiS of the merits of the protest, that we have a fairly solid

case 85 to why the merifS of the protest would not 00 upheld

MR. l.EE: let me ask you Ihls. Can you ~ubrnit

two contracts with thai language in it 10 sort of scotch the

wheels of both sides thai if the protest Is upheld and ISIS Is

determined at the end that they are the winner, then you would

have two contracts and one of them is effectlve and one is null

an,j void because they both have Identical language on tha.t.

Th en you have a binding contract, then is the application good?

MS. SHRAGO: I'm not certain tha~ we car.. do

Illa1 fhe reason is 1hal this process essentially sets aside

funds in the name of the State of Tennessee consortium; ')n {nH
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",ehalf. thet 15 what the application daes. So we would b"

a.sklng them 10 set aSIde double the amount of money we need

II is not quite double because we are requesting more wilh FNA

b~~cause of the substantially different services, but there is

Ern amount of money that ISIS would be asking them ~o s.el aside

That would be something that we would have to ask aboul

would certainly not d{) 1hls without getting assurance trom them

lrlat that was an acceptable thing to do j would be very

,:.au1ious about that.

But Jet me say as well, tha1 in a more detailed review of

1na cost analysis that ISIS provided in the E'rate 5upp!emen1

lne costs that lhey pl'esented do nol make sense. W~~ could nol

::,.ubmlt those to the Stale, to the FCC because they are broad,

~ignificantly broad.

The difference between 1he cost of one month and 51>:

months. which Is the difference of what we are presenting. The

&x.hiblts that we have with 1he merits of the protest response

(".iearly shows the questions that we have regarding tha1 So Wtt

.....ould be hard pressed at this point to enter into -9 contracT

Nltt1 ISIS given that illformatlon.

MR. LEE: On the basis that the FCC wauid not

,t4:

dccounl to move forward with.

MR. LEE: Tney will not extend that on 1he basis

Ihat lhele i!':> a protest pending?

MS. 5fiRAGO: No, sir

38
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accept II?

MS. SHRAGO: On the basis thai the Stale

not accept i\ as well as the FCC. That documenl t'"lal Ihey

submitted could not be submitted to the FCC,

couid J\
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II thiS 1han I am. but I have gotten very. very familiar ,Dver the

'.,
\

allows the obtaining of services where we pay both a one lime~"'.
charge and a recurring charge; Ihal Is the way the form 15\

layed out and lhat Is possible. The FCC has made no ruling

about how a service provider breaks down its cost.

There are no rUlings whatsoever about how salvage value is

1reated or how existing networks might be treated In terms of

any transfer, okay? So I would just assert Ihal Mr. Ney is

incorrect in terms of the FCC.

Now I will also tell you that 1 have read some 3,500 10

10 4,000 pages 01 Information from Ihe FCC. I have depended a

MS. COlTRELL: I pe",onally don't think thai the

Stale could enter into a contract based on their cost proposal

anyway it yOU Just look al Ihat sheet of paper, I think thai is

clear

My limited underslanding of the FCC is thai you have to

have a signed contract, that saVes the money You can only

submit an application where the State has money set aside to

cover 'ls portion So if you did two contracts, the State

would have to De saying we have $10 million a year instead of

$5 million a year; so thai would be my reading

MS. SHRAGO: I think that IS accurale.

MR. NEY: Excuse me, that IS not true because

II great deal on an aUorney, Who is a lot more used io reading

not s.Jpposed:o be sitting here badmouthing each others

speclf:c Ploposi;lls. bul if ISIS gets it. thep the ~:ederal

ri qovernment can smile because they are not going to have to pay

'" aboul $} rnillion tha1 was already sel aside 10 pay

MS. COTTRELL I disagree

and you Know what the State is going to pay there is only

one good contract They never have 10 double dip; they don't

have to put the funds in the federal government They just

have' 10 ~iay ttw n")one~ Is set aside because thete could only

ever be one alternative. Then 1he 1ederal government has 10

set mone'( aside. There Is a lot less required at the federal

1l) governmenl undE~1 the ISIS pfOposal than the FNA. Again, we are

the,n the alternative the State has that amount of money II

H

15

\.
n

18

19

l5

last '5 months with 1hls Information. I Just entirely assert

1hat Mr. Ney misunderstands because In part of his

MIsunderstanding of what a service provider can do and what a

stale can do. A sta1e cannot do certain things; a slate cannot

p,...rchase equipment There are no limitations, none, on what u

seNice provider can purchase In order to deliver It:-$e~

....Tfia FCC entirely expects that what we would do Is go

1hrough a cornpetitive procurement process, Ihe basic pdnciples

it, go through a competi1ive procurement process. I:l(ld rnak.~

:i>ure it agree~ with state rules and buy 1he services Don'~

t1uy equipment and manage it yourself; buy services

On 1he most fundamental level, we have met all of those

I:::quirements There I:ue no rules regarding some of n'e nlings

I
\\\
I,
I \.

i
I
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U expenditures are eligible.

18 awt1i1e ago as far as the FCC says you can and can't do?

COMMISSiONER HAWKINS I think you addressed

that. Jackie, on the issue of the State owning the network

....ersLls vendor owning it. Tell me how you are working through

that? Becat..Jse, quite honestly. have had It~ss lhan a day 10

go through fhis so 1 have not read it !n (1elad

MR. NEY: Well, simply put they are wrong In

lhts case Ihe stale already owns a network and that presents a

prOblem tor ENA, The federal 9overnm~mt wlll not pay fOf

any1hing that was in service prior 10 January t, 1998. How the

W money that IS used 10 purchase Ihe state system so that ENA can

! 1 sell IhE:' SerylCe back 10 the s1ate is going 10 be eligible is a

n: mystery because 1hat is askIng the federal government to pay

B for something that has already been paid for and put In10

I" serVice The SImple answer to thai Issue I~'J we disagree.

15 Tht:~y are going to use the same slate's service.

thai ISIS has assertod; 11 just Isn'l Ihere So I don't know

where 1hey are getting this information I can find flO quotes

fhat allow that. There is clearly an effort to ge1 the besl

(;ompeutive situation. But the best competitive situation also

clearly Identifies Ihat schools will make the besl dec;.'i.ions

about what meels the needs of the students.

The FCC is not In any way going to assert itself lnlo a

state procurement law period, the end, they are not; it is up

to us to make those best decisions. So, again, if we are

10 makIng the best deCisions and operating wi1hin 1he state

11 procurement law, I would submit to you that it is ve~{ waH

12 documented and It was approved by Ihe camplroller's. oHio: and

IJ the Department of Finance and Administration befow it was

U Issued. II. was very carefully reviewed; It Is very carelui

15 written. We believe that we have complied with all of those

16 rules. Does that answer your question?

COMMISSIONER HAWKINS: I Ihlnk so

MR. LEE: Let me ask you this. There was a

statement by Mr. N(~y about the en1ering into the contract

Immediately. How ,:;\ose if we did lift the stay. if I,ho sl9.Y

was lifted, how close is 1he contract? I mean, the stay was

put In place so you ·all were having to separate fforn 1he table­

basicallyIJ

t9

20

21

n

17

\8

MS. SHRAGO. It Is very clear that Ihe State

cannol submit expenditures for owning a network. So the only

thing about what Me Ney has said that s correct, is that we

purchase a network prior to January! None of lhose

COMMISSIONER HAWKINS: .Jackie, would you mind

re-explalning to me what I thought I understood you to say

19

10

17

I"

25

However, the application from ENA does n01 rela1e to those

expenditures in any way, shape or form. The FCC entirely

MS. SHRAGO: We had the contracl tUlly

negotiated before the stay was put in place The r.:onlflic1 at
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;t)15 point has' been reviewed by F&A and by the comptroller's

Iltflce and they agreed entirely in the negotiated contract with

he changes that were made following the pro forma contract.

MR. LEE' Okay. You saId the comptroller's

)~ttce ha~ already agreed?

MS. SHRAGO: Yes, Charles has agreed.

MR LEE: With the changes?

MS SHRAGO: Yes.

MR. LEE: I was unaware of that. It was my

understanding from the comptroller's staff that we have not

a.greed to thai

before th~~ stay was in place and _.

MR CHARLES HARRISON: Lei me get that time line

~luff. Le! mo go 'al~ to Charles about it, there may be some

lfllsunderstandlng about thaL I know we had one issue; I will

hnd out ':he answer to thaL

MR. LEE: So It is lhe department's position

";hat there is no more negotiations needed; iI is iusl lifting

,'he stay anC enter Ihe contract and going forward?

MS. SHRAGO: Yes.

MR. LEE: So you-all are ready and you are

slill '10 days or ',2 days away from the trigger dale?

MS. SHRAGO: Yes.

COMMISSIONER HAWKINS: Mr. Barlow, would ynu

MS. SHRAGO: Yes.

DEPUTY COMMISSIONER JONES: Is it a first come.

fitst serve up until the 14th?

MS. SHRAGO: No, it Is not a first come, Illsl

I~

IJ

11

tS

(I,

n.

n
I,

MS. SHRAGO: talked with Charles Bilbrey

9

10

II

12

13

14

IS

I.
17

I~

t~

20

21
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serve

DEPUTY COMMISSIONER .JONES: I guess. where i'",

heading with this is what damage would there be to the State jf

'o;Vfj eQuId have a hearing and hear the merits of this thing as

early as Wednesday of neKt week. Then you know that you are

sending lhe application and a good contract up rather than

sending one and losing?

This way you have got two shots it seems to me. 'You will

be sending the conlract you are going to be liVing wtth and the

application. 1 don't see why we can't have a hearing Inlhree

days

MR. LEE: If Ihere Is no more negotiations

MS. SHRAGO: It is clear thaI we can have a

heating, I guess, the only concern I have got is if we (;an have

a he.aring and be certain that we will have sufficient time \0

negotiate a contract with the protester, if their protest was

uphoHld. The thing we are missing out on, the longer wo delay

In actually filing the form is the administrative review prior

\0 1.1"10 close of the 75 oay window. They are looking al forms

and calling people and saying fix this, fi)< lhat, before the-

Window (s up rha1 is what we lose each day we delay sending
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address FaA's position on this?

MR. ROBERT BARLOW: 'lust don't know lhat we

MR. LEE: Has it ever been approved by F&A?

MS, SHRAGO: There was one concern that I had as

to lerm language That is the one place, aCiually, I should

t18ve c1anfled lhal

MR. LEE: So If II Is read,' then Ihe oniy Ihtng

is lhat It has 10 be (ouled for signalures, e:J<Bculed and then

'tl put with lhe applIcation and sent off?

MS. SHRAGO: Yes.

'1 MR LEE: So we have gal 12 days 10 do thai

with'!

H MS. SHRAGO: Mr. Lee, please don'l make II take

t' 12 days

10 MR. LEE: I'm not, but I'm saying ..

I' MS. SHRAGO: Yes.

18 DEPUTY COMMISSIONER JONES: I think the quesllon

H I had; r rn assuming that this contract and application will be

2u sent imrnediately as soon as it is provided the executed

~.l signalures?

n MS. SHRAGO' Yes, bul please don't walt unlll

the lasl rninutl~ to get It In.

.'./ DEPUTY COMMISSIONER JONES: Is there an

ad\lantage tOf this stay to be In prior to the 14th?
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11 In.

MR. LEE: Okay. They won't review It until it

IS finalized?

MS. SHRAGO: Right, and then they kick it aliI.

COMMISSIONER WALTERS: I have been In rneelings

in Washington wllh the Chief State School Officer, who "

working wtlh the SLC, and they are sending back a greal many at

!hasa appJicalions for ilery, yery meticulous changes and not

.;:Jlanges that are basic to the process, but because they art"!'

10 lrying to be very, very careful

11 My concern as Commissioner Is that as far as the 75 day

12 ..../lndow, there Is not fl difference in whether you are entered on

J] day one Or day 74, but the Issue is if you turn somethIng In al:

14 the last minute and that Is not acceptable for some technlcsJ

IS leason, then we are 1hrough. It doesn't matter whose nam(~ is

16 Gn Ihe contract. So I'm very eager nol 10 be In the position

17 01 tilting in this form, no maner how careful we are.

li8 If the truth be known, It is Ms. Shrago who helped design

19 the forms, so ~ would 1hink the chances of her messing it 'IP

z.o would be fairly limited, but that doesn't mean that it can"t

II happen. I do not want to be in there on a two Or three hoUl

22 hJrr1 around because clearly they are being overwhelmed and OU!

2~~ chances of receiving nothing will be excellent.

Z< MS. SHRAGO: They aiso have a 150 olher at lhese

25 1000ms that have 10 be filed for our schools that is '.HHela1ed



10 lhis networR, all of which has to be just as accUrate.

COMMISSIONER HAWKINS: I musl suggest that we

lake a shan break

delermlnatlon made. I'm not saying that ~ Is aclually •

con!llct with tho liming; I just suspact lhat my day Is going

to be long.

(Whereupon, a short break was taken at 10:07 COMMISSIONER HAWKINS: What about Tuesday

B.m.) moming?

(Whereupon. the following proceedings resumed at MR. NEY: Tuesday, anytime, thai mlghl work

10:25 ami dUfing lhe day.

MR CHARLES HARRISON: Jackie was correct If'

'I.mat she was f;aying. There has been communication with our

Ji~ office with Charles Bilbrey and the pro forma contract and the

draft that was sent over here was given to the Department of

U Education, so thai aspect Is exactly right. However, giving

I" lhe nalure of the protest and some of these Issues that has

t ~ been raised, that is in no way saying lhat the comptroller's

otfic(J is ready 10 sign this con1rac1

"., COMMISSiONER HAWKINS: I think I'm safe in

echoing those sentiments from F&A's standpoin1 as well; Is that

,~ nghl, Mr. Barlowl

MR CHARLES BARLOW: That Is correct

:Ii COMMISSIONER HAWKINS: Okay, any queslions,

Me .Jones"

DEPUTY COMMISSIONER JONES: No.

:' '. MR. LEE: I have one. The 10 days .. you have

to( just got the Commissioner's determination this morning or last

: I;, night or something and by that you have ten days before you

MS, COTTRELL: We will clear our calend",

COMMISSIONER WALTERS: Are you talking aboul

\0 Tu"sday morning?

11 COMMISSIONER HAWKINS: is Tuesdey morning an

12 opllon, anytime Tuesday?

U COMMISSIONER WALTERS: Can we go early?

14 MR. NEY: As early as you need.

15 COMMISSIONER HAWKINS: How early do you ne"d?

16 COMMISSIONER WALTERS: Well, I don't know, but

11 don't need to have the Governor in one more wad about going to

18 Shelbyville, On Tuesday until .. well, lhere Is nol a way Ie,

19 finesse this. How long does It fake 10 gef 10 Walrace right

20 oul of Bedford County? I have been losl allover Tennessee 101

:2, three years, so there l~~ no sense In my trying to pretend lha1

n I know whal I'm talking about. ~ is jusl betler 10 lay 1~

l.l oui I have gol 10 be there by a 12:45 on Tuesday so Iha,

24 means if f leave this t)uilding between 1~:30 and 12:45 Is

15 lhat
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nave 10 appeal Ihal; I assume thai you·all will?

MR. NEY: We will ask you right now before lhe

review board and for the purpose of appeals and denial of the

prolest The letter was written last night and It was back In

my oHice and is going to be delivered as soon as we got these

other matters taken care of

MS. COTTRELL: So Is Saturday complelely "ut~,

MR. LEE: I have Some conflicts

COMMISSIONER HAWKINS: I have a conflict lhat

can be rearranged.

COMMISSIONER WALTERS: Is Monday affernoon il

problem?

MR. LEE: How soon can you·all be ready?

MFt. NEY: Well, candidly, : Ihink you will be

glad to hear this; I can't imagine that there would be a whole

10 iot more that we CQuid put In front of you I so as soon as you

II need us to be. Jeff, what abc/ut you?

12 MR. HUSTAD: Other than Good Friday.

I.J COMMISSIONER HAWKINS· From Wednesday on, ;

14 think, Is not an option for nex1 week. There Is several kids

\,5 wilh spring break, etc. How are you-all?

16 MS. COTTRELL: We are ready anytime.

i? MR. LEE: How aboul Monday morning?

18 COMMISSIONER HAWKJNS: I can't Monday morning.

l.... I ;:an clear lhe resl of the day, but l need at least up until

lO atloul 9:30

2j MS. COTTRELL Do we have a problem with Sunday

12 afternoon?

2J MR. NEY: Yes, I do. The possible difflcu~y

;!A with Monday is I ~lave the Bar Association We are trying to

is hue';!' new executlve direclor and I would like to get thai

10
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MR NEY: That is the worst parl of 1he da'i; I

anticipated the morning being bad.

COMMISSIONER HAWKINS: is everybody els.

available Monday morning besides me?

MH NEY: Monday Is a bad day. the affernoon "

the worst part of the day. How about Tuesday morning a'S soon

as 7:00 o'clock, would thaI··

MR. ALBERT GANIER: As a party, I would

appreciate Monday morning dramatically. l have commitments Oll~

at town ifl California. So it we could go forwaId with /1 little

inconvenience, It would be a great help.

MS. METCALF: Monday morning if we started al

8:00 o'clOCk; would that help you any, if we start early?

MR. NEY: No, it really doesn'l and then Mr

Hustad, who I may be relying on a little more heavily, cannol:

be here ellher on Monday.

MS. SHRAGO: Look, we are Jeopardizing ge~lflg I'
Ihis funding at all. I Just have to speak up and say that

because iI is on rny back to get it to happen. This s1uff has ,
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this 100m.

it Monday morning

MR. NEY: Monday morning we will work thai oul

COMMISSIONER HAWKINS: 7:30 or 8:00?

MS. SHRAGO: You set It1

COMMISSIONER HAWKINS: 7:30 Monday morning In

MS. COTTRELL: If you-all are ready, we would

like 10 move that lhe stay be lifted between certainly now,

Immediately. In terms at allowing any changes to the contract

to be made that might address any concerns the other Slale

ofhclals have a1lowmg, if il is necessary, ENA as the

contracting party and the- State to work out any terms 'hat

might be nacessary.

(~ course, we think that, In fact, going ehead and signing

COMMISSIONER HAWKINS: Sometime between now anti

Tuesday we need 10 get together and set a time or else wo can

be hem until 5:00 o'clock tOday.

MS. METCALF: You had a contlict on Saturday')

MR. LEE: Saturday I have saveral conflicts

MS. COTTRELL: I [hlnk we are ready any time

from when this concludes 1.1ntil Tuesday; I mean, any tlme In

lhere, I think we will say we ara ready. I think Ms. Shrago

and Mr. Ganier have very leal concerns about getting 1hls up

there ror administrative review and what that will cost the

will :j,wi1ch outCOMMISSIONER HAWKINS:Slale.

H

2Z

20

[0

11

[2

13
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[5

16

D
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'des-day morning?

California, ngh1?

DEPUTY COMMISSIONER JONES: Yes.

COMMiSSIONER HAWKINS: But you have a commllmen

MR ALBERT GANIER \ will just break it. This

'$ one of the 110St Important things in front of the State.

lI"ould also like 10 suggesl that you will lift the stay so that

':t,t! Commission can talk 10 both parties, These businesses that

816 tilling owl these applications are enormous. ! think that

you should modify Ihe lifting of the stay even you don'1

proces'd with tne protest; you can let the parties talk

I have spent a lot of time In Washington, too, and you are

lhe process of allowing fhls to kill Ihls projacl I' you go

".1 long length of time. l am prepared to leave nl any time and

live up !lnytr,ing 10 accomplish this mission, either way 11

ome:) out, but 11 should not jeopardize 'he filing and the

;:idrnHllstrative review based on our research because 11 Is

Irltlcal to Itm, process. And to deny days of administrative

'ev'lew betore Easler weekend, really leaving less :hnn three

;)uslness days; three busIness days is critical.

The SIC Is going to be absolutely overwhelmed with forms

and OUI tOWl IS 'lot going to get any better attention, I'm

,(, be done; the contract has to be signed; the forms have to be

,mpleled.

COMMISSIONER WALTERS: Can we start al 7:30

~.J

II

18

i9

lo
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prepared to meet this afternoon, all day Saturday, all day

Sunday, Monday and cancel anything, bul I don·t Ihlnk you

should 30 beyond Monday morning and !. think you should allow

the parties to talk 10 ~he State so 1hat we can talK If we have

to satisfy questions and to allow both parties, to talk.

We are truly proceeding to accomplish this and to uncover

anything thal IS wrong and let's get on With thIs.

COMMISSIONER HAWKINS Who had the conflicts

Sundav afternoon?

Hi MR. ALBERT GANIER We need to cancel our

1.1 conilicts

COMMISSIONER WALTERS Is Saturday, tomorrow

~ J afternoon, out?

1,4 MR. NEY: Tomorrow afternoon Is not good for me,

t, bul as Chairman Hawkins suggested If Ihe committee members have

16 not yet focused on this with respect to the merits, that seems

17 like a pretty fast track.

18 COMMISSIONER HAWKINS: I can be ready tomorrow

19 afternoon;! can't be ready tomorrow morning. I can cancel the

z.o lIest of the calendar today and I can cancel most of Sunday.

2J thmk our objective here Is protecting the Interest of the

1.2 Slatel:md to try to be as accommodating as we can to all

n parties We are willing to give, but \ need for everybody else

2-1 tc:, be giving. too, here.

tile contract also should be allowed so that il cen gel up

Illere. But if, In fact, the protest hearing Is going to happen

Monday morning, there should be sufficient time, I guess, to

~,ign the contract after that and get it up there. We would

"uggest that it would be very beneficial If this afternoon If

Ihere are any Issues that 1he language of the contract, Which

'I seems like we have heard that there might be a couple, It

1he State could proceed Internally with work.lng those out fL.">

well as if lhey have any questions for me we can work those

lO out Just so that the language is aU set and after the

1) protest hemlng it can be signed and the forms sen' out and

12 everything if the prolest hearing Is going to happen

LI MR. LEE: Mr. Nay, would you be opposed to thai

14 In short of signing the contract?

15 MR. NEY: I would just have to say this, in

16 the event that we are successful in the protest. and there !s a

17 protesl which was already threatened by ENA, and you went v.;lh

18 us, we would be willing to agree that the State can go ahead as

19 long as none of the committee members have that communication;

20 I can expeci that you woUldn'! do thaI. I think they cnn go

21 ahead and do that contingent upon OUt being given the sam4~

22 rights and opportunities In 1he event the pro1es1 wa~

23 successful

24 COMMISSIONER HAWKINS: Do you want to

MR. NEY: I would prefer to make It 25 reciprocate?
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MS. COTIRELL: We have no problems with thaI.

MS. SHRAGO: Let me make sure thai that Is

clear. That means the four of you cannot talk 10 ENA but I

can; is that whal we are saying?

COMMISSIONER HAWKINS: Is that what you are

proposing?

MR. NEY: Well, actually, I don't know how these

processes are working. Ms. Shrago is going to be the

principal proponent of the department's positIon, 1 do have a

Hi concern about that

COMMISSIONER HAWKINS: She is not representing

F&A or the comptroller's office.

I ' MR. NEY: No, b"t it so"nds to me as though she

H represents the Department of Education, who we have on the

COMMISSIONER HAWKINS: Would that be ",eluding

Commissioner WaltelS?

COMMISSIONER WALTERS: I have no problem with

that

MR. NEY: Yes, It would have to be since she is

on the review committee,

MR. L.EE: She should be the only one on 'his

review committee. We have done this In the past; we have

modified a stay to the extent that the contract could go ahead

10 and be negotiated but 11 could not be executed until the

I I pro,est was heard. And I think that Is In the best interest of

.11 the State at this time to gel prepared to Ihe ex1ent that if ....e

13 had that oul of the way, got the protesters resolved, lha1

I" would be

committee 15 MR. NEY: Sure.

u· COMMISSIONER WALTERS: She has been the

t"; coordinator of the RFP process, and there is no question that

hel technical knowledge that I rely on, in the same way that

>'OLJ rely on Mr Hustad, I don't think there is any question

about that As far as negotiating this contract, she has been

tne one workmg on it and is the one thai wrote the HFP. So il

would be \!ery dIfficult for us to start over with somebody else

dOing Ihat

':4 MR. NEY: We aTe okay with that.

COMMISSIONER WALTERS' Are you all right with
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MR. NEY: Yes, we are.

COMMISSIONER HAWKINS: Do we need to restate

'hat for the record?

MR. NEY: ISIS2000 does not object to the

communications fm the purposes of negotiating the contract

also with Ms Shrago.

COMMISSIONER HAWKINS: And any other party

necessary?

iO MR. NEY: No, not any other party necessacy;

t I lust Ms. Shrago and the representatives of the various

'I Z departments other than those that sit on the review board.

Ll MS. COTIRELL: Could I meke e clarification

U suggestion? What the stay did was stop the State In doing what

15 il would no[mally do, Which Is finish the negotiations of the

16 contract and have 11 approved. Can we lus1 say the State will

n remain in effect as to final execution, but the State can

18 proceed with everything else it would normally do in this

ll) -iil.Jation shor1 of final execution?

to MR. LEE: I second that motion

11 MR. NEY: May I speak to that? To quality that,

~2, just so thaI it Is clear on the record that the members of the

B review committee, who might othewise come into the process by

2.-4 virtue of thelf positions in the various depB.r1ments, may be

lS elo:c!u(jed from thaI word

BRIGGS & ASSOCIATES 252-ll232

16 MR. L.EE: ISIS may also want to be working on !l

II proposal contract so if we get (0 the point (hat the protest Is

18 upheld.

llj MR. NEY: We have no objection to that: \ jus.t

2,0 wanted that clariticatlon on that point.

II COMMISSIONER HAWKINS: Let me make sure rhal !

1.Z dIdn't miss something Ihere. Were you said that you may be

23 wanting to work on aconlract also, does that mean ttlst you are

24 going to be working around the clOCk all weekend with both ISIS

lS and ENA between now and 7:30 Monday morning; that Is not what !
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lmderstood you to say?

MR. NEY: No, we didn't contemplele thaI. We

lusl ask that In the event that Ihe review committee determines

in favor of us In the protest I and the contract Is to be

awarded to us, then we then face a protest from ENA b"t that we

be given the same rights to move as quickly as possible I"

complele It

COMMISSIONER HAWKINS: I undersland

MR. LEE: I just want ISIS to be prepared

10 [f we do uphold the protest, then they aTe not saying we will

H have you a proposed contract In 24 or 48 hours or something

12 just want them to be prepared to make a proposed contract

13 COMMISSIONER HAWKINS, Okay ! ,meje[Stand whal

II you are saying.

IS COMMISSIONER WALTERS: Now we have agr"ed tha:

16 the members of the review committe<l do not talk to anybocy

l7 about this, but that the people In the other departments can

18 continue?

19 COMMISSIONER HAWKINS; Right.

20 MR. NEY: Right.

Zl MS. METCALF: I Just wanted to check on" thing

2.2 Is It the committee's pleasure to have the transcrip, serve as

2J your written determination on lifting the stay to the effect

24 that It has been agreed to? Since a written determination Is

25 required, I iust wanted to clarify that

BRIGGS & ASSOCIATES 251-8232
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COMMISSIONER HAWKINS: Yes.

COMMISSIONER WALTERS: Would like to say to both

parties that we are grateful for your cooperation In this and

'iliO are grateful for your understanding of the deadlines.

joes mean a gr.aat deal 10 us for the schools 10 have this and

we appreciate ~he efforts that you-ali have made 10 make this

Nork

MA. LEE: Natasha, do we need 10 vote?

MS METCALF: Sure. I lhink you should make a

LU rT1otion

MR. LEE: The motion as per both counsels I make

"2 a motion thaI the stay be Iffted to the extent thal the

j.~ execution of ~l1e contract cannot be accomplished and the

~4 members ot ihis re\liew committee cannal be a party to any

t~ negotlations

16 DEPUTY COMMISSIONER JONES I will second lhat.

1.7 COMMISSiONER HAWKINS: All in favor say, Aye.

HI (Whereupon, all members of the review committee

1" ,eld, Aye.)

COMMISSIONER HAWKINS: rhe committee will

ieconvena at '7:30 Monday morning In this room,

MA. LEE: Let me ask th,s. Mr Ney, you said

that ~here !nIght [)e some more documentation that would need to

be

MR NEY Actually, can'l ,maglne there would

61

BRIGGS & ASSOCIATES 252-3232

10

II

Il

lJ

14

15

16

18

19

2"

U

11

can have them by the end of the day?

MR. NEY: Yes, sir.

COMMISSiONER HAWKINS: Again, thanks 10 bolh of

you.

(Whereupon, the aforementioned meeting was over

at 10:42 a.m.1
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be much more

MS. COTTRELL: I don't think there Is anything

other than wha{ IS In there; we may have him explain some

things in there

STATE OF TENNESSEE

COUNTY OF DAVIDSON

I, USA NIEDZWIECKI,

Iss.
j

Notary Public in and for the Stete

MR. LEE: I'm trying to think of a time that we

could have thaI stuN in so we can look at it. have ample time

to look a1 it

MS. COTTRELL: By the end of the day?

MR. LEE: Yeah, by the end of the day, today, so

W we 'Nil I be able to see

! J MS. COTTRELL By lhe end of the day, 5:00 or

jl, 4:307

MS. SADIE ROSSON: Is Ihere anything else?

'4 MA. LEE: The awarding party of ENA has said

thaI they might have same documents.

,6 MS. COTTRELL: I don't anticipate any additions

to the record mean, the record speaks tor Itself what all

\Jf of the proposals were and all of that stuff. would

19 antiCipate sorni~ expandatory Informal ion, exhibits and that sort

.1:0 of thing and perhaps a written statement to you, if I can get

n il done by the end of the day.

11 MR. LEE: Mr. Ney, can you

n MR. NEY: We may have 10 re-read CommIssioner

Hi Walters' letters and maybe write one or two things.

COMMISSIONER HAWKINS But they are there and we
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of Tennessee at Large,

00 HEREBY CERTiFY that the foregoing hearing thereof and

the proceedings of said hearing were stenographically reported

by me In shorthand; and that the foregoing pages constitute f.l

~ue and correct transcription of said proceedings to the best

10 0' my ability.

II I FURTHER CERTIFY that I am nol a relative or employe.

l2 ()' attorney 01 counsel far any of the parties hereto; nm 8

13 11~lative or an employee of slIch attorney Or counsel, nor do

l4 have any Interest In lhe ou1come or events of this acHon,

15 IN WITNESS WHEREOF, I have hereunto affl.ed my offidal

16 s'gnalure and seel 01 office fhls 5th day of April, 1998

17

18

19

20 My Commission Expires JUly 24, 1999

11

22

2l
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STIPULATIONS1

2

? The Committee Review Meeting was taken at the Tennessee

4 Tower, 3rd Floor, Conference Roomlt2, 312 8th Avenue North,

'3 Nashville, Tennessee, on April 6 f 1998, for all purposes under

6 the Tennessee Rules of Civil Procedure.

7 The formalities as to notice, caption, certificate, et

8 cetera, are waived. All objections, except as to the form of

9 the questions, are reserved to the hearing.

LO It is agreed that Lisa A. Niedzwiecki is a Notary Public

11 and Court Reporter for the State of Tenn~ssee.

13

14

15 (Whereupon, the following Committee Meeting

16 began at 7:39 a.m.)

17

18

19

20

21

22

23

24
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COMMISSIONER HAWKINS: I believe we are ready to

2 get started, I appreciate you-all being here on such short

3 notice and the fact that daylight savings time kicked ln

4 yesterday morning. Hopefully our biological clocks have kicked

5 in at the same time, but there is probably some room for doubt.

6 The purpose of the hearing this morning before the review

'1

9

panel is to hear, again, the RFP 97-2 protest issue by ISIS

will, for clarification, state what the procedure will be.

will start again by reintroducing the members of the panel

I

T
L

To

10 my immediate left is Commissioner ,Jane Walters, the

11 Commissioner of Education. To my immediate right is Bobby Lee,

2 Staff Attorney for the Comptroller's Office. To his right is

13 Ed Jones I Deputy Commissioner for the Department of General

14 Services My name is Duane Hawkins and I serve as Chief

1~ Operating Officer of the Department of Finance and

16 Administration.

17- Ms. Natasha Metcalf will present the timelines and the

18 protest issues, I will make sure that she does that before we

19 start with the presentation this morning. The focus of the-------,-

22 requi~~t the R.f.E.l..__ We__~~:ll try to remain focused on

23 those issues.

24 The order of presentation will be ISIS will present first.

25 followed by questions of the panel; at that point we will take

4



1 a break for approximately 10 minutes. Then we will resume and

2 Ms. Metcalf will reframe the issue~ We will then listen to the

3 presentation by the Department of Education by Jackie Shrago,

4 again, followed by questions and again a break. Then ENA will

~ have an opportunity to present, following the Department of

6 Education as the winning bidder

7 Then at that point we will make a determination among the

8 panel to either vote on the issues individually or collectively

9 as a group. So that being the format ~- also for the record,

10 for our court reporter here if you would identify yourself

11 prior to your presentation, Ms Metcalf.

12 MS. METCALF: Aqain, very briefly, the RFS was

13 issued December 29th, 1997, for its expansion in network

14 operation of ConnecTEN. The RFS was amended and reissued on

15 February 5th of this year. Proposals were submitted by

16 Education Networks of America and 18182000. The proposals werE

17- evaluated and ENA was determined to be the winning proposer.

18 The notice of intent to award the contract to ENA was sent

19 on March 20th and the protest and request for a stay was filed

20 by I8IS on March 30th, but I believe it was dated March 29th.

21 The issues raised in the protest are as follows: Whether ENA

22 failed to complete required ests; whether ENA's cost proposal

23 misrepresents E-rate Rules and funding; whether the legal

24 status of ENA to participate in the process is questionable;

25 whether ENA lacks the requis ite financial responsibi 1 ity tC)
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1 fulfill its obligations under its proposal and whether ENA

2 failed to submit cost data in a sealed envelope.

3 On March 31st the Department of Education requested that

4 the review committee convene to consider their request to lift

':> the stay. On April 2nd Commissioner Walters rendered her

6 decision denying the protest On Friday, April 3rd, the

7 committee convened to consider the department's request to lift

8 the stay. Upon being advised by counsel for ISIS that they

9 intended to request a review committee hearing to consider

10 Commissioner Walters' decision The committee decided to

11 proceed with the hearing on the merits on an expedited basis

12 ISIS hand delivered a letter that afternoon formalizing

13 their request that the review committee consider the merits

14 The review committee also lifted the stay to the extent to

15 allow the departments to continue contract negotiations with

16 ENA.

COMMISSIONER HAWKINS: Thank you.

the letter on Friday, but I assume it is as Mr. Ney stated

17·

18

19

MS. COTTRELL:. I don't think we got a copy of

I

20 know he did it on the record Friday.

21

22

23

MR. NEY: We will make sure that you get one

COMMISSIONER HAWKINS: Okay, Mr. Ney.

MR. NEY Thank you. Before we get into our

24 presentation in chief, I would like to ask for the indulgence

25 of the committee for a ccmpl e of issues. First, T have a

6



1 strong sense that at some point during ENA's presentation Ms.

2 Cottrell is going to let you know that there is a burden of

3 proof, or what appears to be a burden of proof on 1S182000, to

4 demonstrate each and every element of the protest charges that

5 we have made in order for them we have to persuade you that

6 you need to do something other than what is going to happen

7 otherwise.

8 That being the case and because the lawyers are all

9 familiar with this process usually the parties that has the

10 burden of proof at least gets to say a few final words after

11 everybody else has responded tc our case in chief. If we might

12 have that opportunity to say something after everyone else,

13 would appreciate it.

14 Secondly, we would like to ask the committee today and ask

15 ENA to agree to consider the property disposition issue in thi1

16 protest. We want to do that and I'm asking that right now

17· because I don't want to get into what appears to be some sort

18 of game playing or somebody misinterprets something we do If

19 you do not consider that today on the merits, it could be an

20 effort to delay this process: that is not our intent in any

21 way, shape or form.

22 We want to expedite this, We know the State has a lot of

23 interest in making sure that this is done correctly However,

24 if it is not considered in this proceeding, it may have to be

25 considered at some other time and that may only possibly slow

7



1 down the process. I don't want this to appear to be a game; it

2 is not a game.

3 COMMISSIONER HAWKINS: I understand. With

4 regard to that issue, let me ask you a couple of questions.

5 No. I, whether that is a protestable issue or not would be

6 determined by the Commissioner of General Services and the

7 Commissioner of the respective Jepartment, in this case being

8 the Department of Education they would make that

9 determination. But first and foremost, as far as protestable

10 issues are concerned, it is not -- given the timelines for

11 requiring to protest an issue, would that be outside that

12 frame? I'm not sure. I will defer to Deputy Attorney General

13 Sadie Rosson to kind of clarify that a little bit, but I'm not

14 sure that is an issue that we are permitted because of being

outside of the ten day timeline.

16 MR. NEY: Well, may if I address that. It is

17· not outside of the ten day timeline. The requirement is that

18 we file within ten days of the date we know facts that support

19 the prot.est. It was on April 2nd when I was going through this

20 contract and looking and wanting to make sure that the State

21 had done, what I think everyone assumes the State does, which

22 is follow its on law.

23 I made the request for the information about the complianCE

24 with that provision. It was on that data that Ms. Jeter

25 informed me that it was the view of the Department of Educatior

8



1 that they didn't have to comply Up until that point, it seems

2 as though with that and every other issue in here, we assume

3 the State is doing its business

4 We learned on that: day, the 2nd of April, that. it did not

5 do its business the way we think it needs to be done and that

6 is the basis for the protest. That is why we think we are not

7 outside of the ten day timeline.

8 COMMISSIONER HA)r1KINS: Ms. Rosson.

MS. SADIE ROSSON.· Of course 1 it is w.i thin the

10 purview of the review committee to determine whether or not an

11 issue is timely. So Mr. Ney 18 certainly welcome, r think. to

12 address the issue however he sees fit. With regard to the

13 timeliness issue, it is my understanding that ISIS is saying

14 the State does not have the authority to sell the equipment

15 described in the RFP rather than discussing how the State did

16 it.

17· My understanding is, and I don't have an encyclopedia of

18 the RFP, that the RFP requires that if you have any objections

19 to the terms of the RFP, they need to be raised in a question

20 and answer hearing. It is my understanding that no objection

21 was raised to selling the State's equipment at that time.

22 Furthermore, the RFP, and my understanding is that both

23 proposers suggested in their proposal that they would be

24 willing to purchase equipment from the State. My understandi~

25 is that the issue was not raised within the ten days when they

9



1 reviewed the file.

2 I think what Mr. Ney is saying is the State cannot sell

3 this property rather than determining how the State can sell

4 the property. For that reason the review committee, I think,

5 is saying it is not timely but, again, that is the decision of

6 the review committee to make

7 From my looking at the statutes, and I I m not sure '-hat T

8 have looked at all of the relevant statutes, the ones that r

9 have seen is whether and to what extent the State can sell

10 property really needs to be made by the Commissioner of General

11 Services. Whether or not that determination has been made I'm

12 not specifically aware don'~ think the Commissioner has yet

13 made that determination.

14 So if the review committee is to make a decision which

15 would impact the decision making and the discretion of the

16 Commissioner of General Services, at this juncture, is probably

17· premature Again, that is a determination for the review

18 committee to make.

19 MR. NEY: I would just like to say something in

20 regard to Ms. Rosson's characterization. We aren't saying that

21 the State can't sell property The State can sell property

22 We are just saying that it has to go through the correct

23 processes. It was even conceivable that this process would

24 have been correct if certain things had been done, which we now

25 know as of April 2nd by Ms. ,Teter's response in the letter wen~

10



1 not done. It could have been done within something

2 characterized as an RFS if certain procedures were done I

3 don't think that the General Services Commissioner has the

4 discretion not to comply with the notice requirements that are

5 statutory. They may have some measure of discretion to modify

6 certain circumstances in the rules and regulations but they

7 clearly cannot modify the statute.

8 One of the key elements of the problem with this process,

9 which could have been cured if certain procedures were followed

10 in the RFS, was giving notice; the key problem would be the

11 notice provision. That is statutory; that is not a regulation

12 and that is not discretionary 1n any measure.

13 So for that reason, we are not saying no the State can't do

14 it; we are saying the way t is contemplated to be done here

15 cannot be done. It can only have been known when the State

16 Department of Education says, no, we don't consider this even

17- applicable. It was conceivable and very possible that it was

18 being done correctly until they gave us notice that, no, they

19 didn't intend to follow those rules. That is why we think t

20 is appropriate and that is why we think that we are within the

21 10 day period.

22 The bind that we will all be in is ultimately this review

23 committee can make determinations about what is timely or not,

24 that is clearly yours to do. of course, in the meantime the

25 committee has to deal with an automatic stay that is going to

11
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1 be put in place just by virtue of filing a petition of protest

2 and that is too much playing around I think. We will do i.t if

3 we have to protect my client's interest. I would rather it

4 just be addressed here on the merits to the extent that it can

be. I'm not suggesting that this committee needs to

6 overrule the determination by the General Services

'7 Commissioner. I just think that it is appropriate to address

8 that on the merits to the extent that you have the authority cc

9 address it as opposed to not addressing it at all because it IE

10 untimely. That is our request

11

12 comment?

13

COMMISSIONER HAWKINS:. Do you-all have a

14 COMMISSIONER WALTERS: I believe I'm correct in

15 this room that Ms. Rosson s the attorney that advises the

16 panel; is that correct?

17·

18

MR. LEE: Yes.

COMMISSIONER HAWKINS: Yes.

19 COMMISSIONER WALTERS: I believe that since thi;

20 is something that was not within the items mentioned in the

21 protest that we might have an opportunity to speak with

22 Ms. Rosson?

23 COMMISSIONER HAWKINS: Is that appropriate?

24

25

MS. METCALF: That is fine.

COMMISSIONER HAWKINS: Publicly, here?

12



recess to confer.

COMMISSIONER HAWKINS: Can we t.ake a five minutE~

two issues. One being as far as the timeliness issue is

commissioner that makes this determination, Commissioner of

We hav(

I believe we are ready tc

I think there are rules

I just wanted to make sure

I think, therefore, for the

MS. SADIE ROSSON:

COMMISSIONER WALTERS:

COMMISSIONER HAWKINS: That is correct:

record it is not within the purview of the review committee,

but we would like to hear ISIS presentation as far as the

(Whereupon, a short recess was taken at

(Whereupon, the following proceedings resumed

property issues are concerned and then we would move ahead. I

General Services, has not reviewed nor made any direction

regarding any sale of property.

concerned we are highly sensitive to that. Secondly. the

that correct?

those. There was absolutely no deliberations, whatsoever, that

COMMISSIONER HAWKINS:

occurred outside of this room outside of our conversation; LS

that the record is really clear that I advised the members c:f

the review committee. They asked questions and I answered

7:54 a.m. and the review committee conferred with counsel.'

reconvene, Ms. Rosson

at 8:02 a.m.)

about attorney/client privilege that we are all aware of

:

2

3

4

5

6

7

8

9

10

11

12

13

14

1 c'-)

16

17·
\

18

19

20

21

22

23

24

25
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1 that the consensus of the committee?

2 MR. LEE: Yes.

3 DEPUTY COMMISSIONER JONES: I believe so.

4 MS. COTTRELL: I'm sorry. could I have a

5 clarification on that. It is not part of the protest? Is that

6 what you are saying is that it s not in the purview of the

7 committee so therefore it is not part of the protest; s that

8 what you are saying?

9 COMMISSIONER HAWKINS: Let me make sure, Ms.

10 Rosson.

11 MS. SADIE ROSSON. My understanding is that,

12 think, a motion hasn't been made and a determination has not

13 been made by the review committee.

14 COMMISSIONER HAWKINS: That is correct.

15 MS. SADIE ROSSON: So what I believe the review

16 committee intends to do is while there does not appear to be in

17- the purview of the review committee, my understanding is that

18 the members wanted to hear Mr. Ney on that issue and then they

19 can make the determinat icm as to whether or not it is I i.n fa.ct.

20 within t.he purview of the Leview committee after beinq fully

21 informed.

22 MS. COTTRELL: Could I respond with one smal]

23 issue which, again, is the timeliness. Again, it is ten days

24 of when you knew or should have known. Mr. Ney is saying that

2S he only asked about this issue on the 2nd. Should have known

14
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